CAPTION:
STATE V. SMITH
11-15-17
APPEAL NOS.:
C-160836

C-160837
TRIAL NOS.:

B-1506673
B-1406013B
KEY WORDS:
CONSTITUTIONAL LAW/CRIMINAL – COUNSEL – PRO SE MOTIONS – EVIDENCE – BURGLARY – DRUGS – TAMPERING WITH EVIDENCE – REBUTTAL TESTIMONY – HEARSAY – EVID.R. 613(B) – PROSECUTOR – ALLIED OFFENSES – R.C. 2941.25 – SENTENCING
SUMMARY:




The trial court properly determined that the police officer had probable cause to arrest defendant when the officer witnessed a large bag of marijuana sticking out of defendant’s pocket.  



The trial court did not abuse its discretion in denying defendant’s request for new counsel where defendant failed to articulate a basis for the motion.



A trial court may not address a pro se motion to dismiss and a pro se motion for an independent laboratory analysis, filed by a defendant who is represented by counsel, when counsel informs the trial court that the motions are without merit. 



Where defendant stipulated to the admissibility of a 911 call, he may not challenge its admissibility on appeal:  911 calls are usually admissible under the excited-utterance or present-sense-impression exceptions to the hearsay rule; they are not testimonial in nature, and therefore, not subject to the requirements of the Confrontation Clause.




Evid.R. 613(B) permits the impeachment of an adverse witness with the extrinsic evidence of the witness’s prior inconsistent statement when the witness denies making the statement, and the evidence concerns a fact of consequence.




The trial court did not abuse its discretion in allowing the police officers to testify that the substantial amount of cocaine recovered from defendant indicated that it was for distribution, because the testimony did not constitute an expert opinion and was based on the officers’ knowledge and perceptions through their experience.



The prosecutor’s comments during closing argument were a fair commentary on the evidence and not a misstatement of the law; therefore, defendant failed to establish that the prosecutor committed misconduct during closing argument.



Trial counsel’s conclusion that defendant’s pro se motions were without merit and counsel’s conduct during voir dire were sound trial strategy, and did not constitute ineffective assistance of counsel.




Defendant’s convictions for burglary, trafficking in cocaine, possession of cocaine, and tampering with evidence were supported by sufficient evidence and were not against the manifest weight of the evidence where the victim testified that he lived in the burglarized apartment, had recently left to take a friend to work, and could have been home at the time of the burglary; the officers’ testimony that the amount of cocaine was inconsistent with personal use and indicated trafficking demonstrated the cocaine was intended for sale or resale; and testimony demonstrated that defendant threw the cocaine, threw the marijuana, and dispersed the marijuana throughout the apartment.




The trial court properly considered the statutory sentencing factors before imposing sentence and made the requisite findings to impose consecutive sentences and incorporated them into the sentencing entry.




The failure of the trial court to inform defendant of the requirement to submit to DNA testing was harmless.




The trial court erred by imposing sentences for both trafficking in cocaine and possession of cocaine because they were allied offenses of similar import, and therefore, the cause must be remanded for a resentencing hearing at which the state may elect which offense to pursue for resentencing.
JUDGMENT:
AFFIRMED IN PART, SENTENCE VACATED IN PART, AND CAUSE REMANDED
JUDGES:
OPINION by ZAYAS, P.J.; MYERS and MILLER, JJ., CONCUR.
