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SUMMARY:

The sole purpose of a Crim.R. 29 motion is to test the sufficiency of the evidence and, when that evidence is insufficient, to take the case from the jury; a Crim.R. 29(C) post-verdict motion challenges defects in the sufficiency of the evidence that only become apparent after the jury returns its verdicts.

The standard for reviewing a post-verdict motion for judgment of acquittal made pursuant to Crim.R. 29(C) is identical to the standard for reviewing a motion for acquittal made during a trial pursuant to Crim.R. 29(A).  
A Crim.R. 29(C) motion is not the proper vehicle for raising errors that do not challenge the sufficiency of the evidence adduced at trial.
Although specificity of grounds is not required in a Crim.R. 29(C) motion, if a defendant sets forth specific grounds in his motion for judgment of acquittal, he forfeits review of all grounds not specified.  
Each of the four types of OVI offenses described in R.C. 4511.19(A) constitutes a separate offense.  
Operation of a motor vehicle under the influence of alcohol or drugs, as proscribed in R.C. 4511.19(A)(1)(a), is the basic OVI offense; a conviction under R.C. 4511.19(A)(2) also requires proof beyond a reasonable doubt that the defendant operated a motor vehicle while under the influence of alcohol or drugs but is distinguished from a violation under R.C. 4511.19(A)(1)(a) because the state must also prove that the defendant refused to submit to a chemical test while under arrest for the current OVI violation and that he had a prior OVI conviction within 20 years of the current violation.  
For purposes of a conviction under R.C. 4511.19(A)(2), the refusal to take a chemical test is not itself an offense but the refusal is an element of the offense as is a prior OVI conviction within 20 years of the current violation.

Seeming inconsistency between verdicts on two different charges is not a basis for reversal where the several charges are not interdependent and an inconsistency in a verdict does not arise out of inconsistent responses to different charges, but only arises out of inconsistent responses to the same charge.
There is no inconsistency in jury verdicts that find a defendant not guilty under R.C. 4511.19(A)(1)(a) yet guilty under R.C. 4511.19(A)(2) where the offenses were charged together, the evidence supported the conviction under R.C. 4511.19(A)(2), the trial court instructed the jury that the two operating-under-the-influence charges were to be decided independently and separately, and the R.C. 4511.19(A)(2) conviction was not dependent upon a finding of guilt on the other charge.  
The method of proving a prior conviction set forth in R.C. 2945.75(B)(1) is not the only means available to the state to carry its burden of proof; an offender’s stipulation that he has committed the prior conviction satisfies the state’s obligation of proof.

To receive consideration on appeal, trial court errors must be raised by assignment of error and must be argued and supported by legal authority and citation to the record; where an appellant fails to take these actions, the court will dismiss the appeal.
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