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SUMMARY:
Defendant’s conviction for rape of a victim younger than 13 years old was based upon sufficient evidence where the victim’s testimony, despite not fitting the time period for the offense alleged in the indictment, enabled any rational trier of fact to find all of the essential elements of the offense proven beyond a reasonable doubt.
The trial court did not commit plain error in admitting a victim’s testimony regarding her post-rape mental-health issues where the probative value of the testimony was not substantially outweighed by the risk of unfair prejudice because the defense used her testimony to support its theory that the victim fabricated the allegations of sexual abuse due to a decline in her mental and emotional health.
The trial court did not abuse its discretion in admitting photographs of the victims depicting what they looked like at the time of the offenses where the probative value of the photographs was not substantially outweighed by the risk of unfair prejudice:  the photographs demonstrated the youth of the victims when the offenses occurred, thereby rebutting the defense’s contention that the victims’ testimony was not credible because they kept silent or denied the abuse for years. 
The trial court abused its discretion in admitting a hearsay statement under the excited-utterance exception in Evid.R. 803(2) where the hearsay statement lacked spontaneity and was made after the opportunity for reflective thought; but, any error was harmless because the statement was cumulative in nature and the declarant was subject to cross-examination regarding the statement.
The trial court abused its discretion in admitting a hearsay statement where the witness testified to the declarant’s out-of-court statement, the statement was offered for the truth of the matter asserted, and no hearsay exception applied; but, any error was harmless because the statement was cumulative in nature and the declarant was subject to cross-examination regarding the statement.
Defendant failed to demonstrate that he received ineffective assistance of counsel where he did not present any evidence of prejudice as a result of counsel’s failure to hire an expert witness to testify to the alleged lack of reliability in the victims’ testimony:  there was nothing in the record to show what the expert’s testimony would have been and therefore, defendant could not show prejudice.
Defendant’s offenses were not part of the “same act or transaction” for purposes of sentencing where each count alleged an act of sexual abuse separate and distinct from the other counts.

Defendant’s aggregate sentence did not amount to cruel and unusual punishment where he did not challenge the length of his individual sentences and the trial court made the statutory findings necessary to impose consecutive sentences. 
JUDGMENT:

AFFIRMED
JUDGES:
OPINION by CROUSE, J.; ZAYAS, P.J., and WINKLER, J., CONCUR.

