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SUMMARY:



The common pleas court did not err in overruling, or abuse its discretion in denying a hearing on, defendant’s Crim.R. 33(B) motion for leave to file a motion for a new trial under Crim.R. 33(A)(2) and (A)(6), because the court had before it competent and credible evidence to support a determination that defendant had failed to sustain his burden of presenting clear and convincing evidence demonstrating unavoidable prevention:  the motion’s challenges to the sufficiency of the evidence and the adequacy of the indictment, bill of particulars, and jury instructions, along with allegations of prosecutorial misconduct and ineffective assistance of counsel, depended for their resolution upon matters contained in the trial record; and allegedly exculpatory outside evidence offered in support of the motion’s actual-innocence claim was known to defendant at the time of trial, but was not offered at trial during defendant’s trial testimony or through the testimony of others.
JUDGMENT:

AFFIRMED
JUDGES:
OPINION by BERGERON, P.J.; CROUSE and WINKLER, JJ., CONCUR.
