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SUMMARY:

Trial counsel’s decision not to call a forensic pathology expert and instead rely on cross-examination of the state’s forensic pathology expert fell within the wide range of reasonable professional assistance and did not constitute ineffective assistance of counsel.  

Defendant failed to establish that prejudice resulted from trial counsel’s decision not to call a forensic pathology expert where nothing in the record indicated that testimony from another forensic pathologist would have been favorable to defendant and would have altered the outcome of the trial. 

Defendant could not establish that trial counsel was ineffective for failing to discover that the model of handgun used in a murder offense was the subject of a class-action lawsuit that had alleged defects with the handgun’s firing, because defendant’s allegations of ineffectiveness were based on facts not appearing in the record.

The appellate court will not second-guess trial counsel’s decision not to call a witness, because that is a matter of trial strategy.

In defendant’s trial for murder and having weapons while under a disability, the trial court properly admitted into evidence a weapon and ammunition not used in the shooting of the victim where the evidence was relevant to the question of whether defendant knowingly possessed any firearm, for purposes of the weapons-under-disability charge, and the admission of the evidence did not contravene Evid.R. 404(B).
Defendant cannot challenge testimony elicited during his cross-examination of a state’s witness on hearsay and confrontation grounds, because any error in the admission of the testimony was invited or induced by the defendant.

The appellate court engages in the presumption that, in a bench trial, even where defense counsel has failed to object to a prosecutor’s question to a witness, the trial court is able to distinguish between what the prosecutor tries to get the witness to say and the witness’s actual testimony. 
Where the defense elicited testimony about defendant’s nonviolent character, the trial court did not err by allowing the prosecutor to rebut the character evidence by inquiring into a prior domestic-violence complaint against defendant, even though the complaint had not resulted in a conviction.

The ten-year limitation in Evid.R. 609 for use of evidence of a prior conviction for impeachment purposes does not apply if it is being used as a prior specific instance of conduct pursuant to Evid.R. 405.
Defendant’s murder conviction under R.C. 2903.02(A) was based upon sufficient evidence, because a rational trier of fact could have concluded beyond a reasonable doubt that defendant had purposely killed the victim by shooting her in the face where a forensic pathologist opined that the manner of death was homicide and not suicide as claimed by defendant, and the state presented evidence that defendant was the only other person in the home at the time of the shooting, defendant had been so angry with the victim that the victim was scared that defendant would harm her, the murder weapon was clean and devoid of blood and other matter that, according to experienced investigators, would normally be present if the gunshot wound had been self-inflicted, and defendant lied about having the gun.

JUDGMENT:
AFFIRMED IN C-170200; APPEAL DISMISSED IN C-170199
JUDGES:
OPINION by MYERS, J.; MOCK, P.J., and DETERS, J., CONCUR.  
