CAPTION: 
STATE V. BOWERS
03-09-16
APPEAL NO.:

C-150024
TRIAL NO.:

B-1305688
KEY WORDS:
EVIDENCE – SEX OFFENSES – SENTENCING 
SUMMARY:

The trial court did not commit plain error in allowing defendant’s then ex-wife to testify regarding the contents of jailhouse letters she had received from defendant, because the letters were not privileged spousal communications where the record showed that defendant had been estranged from his wife upon his arrest for the rape of a child, and that some of the letters had been sent after the parties had divorced.

The trial court did not err in admitting a recorded interview between a child victim and a social worker at Cincinnati Children’s Hospital under Evid.R. 803(4) where the main purpose of the interview was to assess the child’s safety after the child indicated that she had been a victim of sexual abuse, the social worker asked open-ended questions or questions designed to give a choice between two opposing answers, the child indicated to the social worker that she knew the difference between the truth and a lie, the child had no motive to lie about the sexual abuse, and the child’s statements regarding the sexual abuse remained consistent over much of the hour-plus interview.  

The trial court erred in sentencing defendant under R.C. 2971.03(A) for rape of a child where the state did not include a sexually-violent-predator specification in the indictment.
JUDGMENT:
AFFIRMED IN PART, REVERSED IN PART, AND CAUSE REMANDED
JUDGES:
OPINION by FISCHER, P.J.; HENDON and CUNNINGHAM, JJ., CONCUR.
