
 

 

 IN THE COURT OF APPEALS 

FIRST APPELLATE DISTRICT OF OHIO 

HAMILTON COUNTY, OHIO 

 

 

IN RE:  J.S.   
 
 

: 
 
: 
 
: 
 
 
 
 

APPEAL NO. C-160394 
  TRIAL NO.  F03-2448X 

 
 

JUDGMENT ENTRY. 

We consider this appeal on the accelerated calendar, and this judgment entry is 

not an opinion of the court.  See Rep.Op.R. 3.1; App.R. 11.1(E); 1st Dist. Loc.R. 11.1.1. 

This is an appeal from the Hamilton County Juvenile Court’s judgment granting 

legal custody of J.S. to his adult half-sibling, Lashawnda Simms.   In two assignments of 

error, J.S.’s mother contends the trial court abused its discretion, and violated her due- 

process rights.  We disagree, and affirm. 

The record shows that in April 2014, J.S. and three of his siblings were adjudicated 

dependent and neglected.  J.S. and two of the siblings were also adjudicated abused.   A 

month later, the children were placed in the temporary custody of the Hamilton County 

Department of Job and Family Services (“HCJFS”).  The disposition of J.S.’s siblings was 

subsequently agreed to by mother.   

In December 2014, HCJFS moved to terminate temporary custody of J.S. and 

grant legal custody to Paula Stanford, a close family friend, and care provider for J.S. since 

February 2014.  On January 29, 2015, Simms, who had begun visiting with J.S., filed her 

petition for legal custody.   
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After a hearing on the custody matters, followed by mediation between the parties,  

HCJFS and Stanford agreed that it was in J.S.’s best interest for Simms to be designated 

his legal custodian.  Mother disagreed. On August 13, 2015, the juvenile court magistrate 

issued her decision granting legal custody of J.S. to Simms.  Mother filed a timely 

objection contending that the decision was not in the best interest of J.S., and requesting 

the trial court set aside the decision.  At the hearing on the objection, mother’s counsel 

submitted the matter to the trial court without oral argument.  Following its independent 

review, the trial court overruled the objection, adopted the magistrate’s decision, and 

awarded legal custody of J.S. to Simms.   

In mother’s first assignment of error, she asserts the trial court abused its 

discretion by adopting the magistrate’s decision and awarding legal custody of J.S. to 

Simms.  Mother argues she substantially completed all components of her case 

management plan, and that in the absence of any “credible evidence” that she abused, or 

allowed the abuse of, her children, the court’s judgment was contrary to the best interest of 

J.S.   

Under R.C. 2151.353, if a juvenile court determines a child to be a dependent, 

neglected or abused child, it may grant legal custody to any person who has filed a petition 

for legal custody.  See In re Needom, 1st Dist. Hamilton Nos. C-080107 and C-080121, 

2008-Ohio-2196, ¶ 14.  The juvenile court, in the exercise of its discretion, must base its 

award of legal custody on the best interest of the child.  See In re Allah, 1st Dist. Hamilton 

No. C-040239, 2005-Ohio-1182, ¶ 10.  This court has held that the factors set forth in R.C. 

2151.414 are instructive to a best-interest determination.  See In re A.C., 1st Dist. Hamilton 

No. C-140273, 2015-Ohio-153, ¶ 6.  And where the trial court’s judgment is supported by 

competent, credible evidence, this court will not disturb the decision.  See In re D.M., 1st 

Dist. Hamilton No. C-140648, 2015-Ohio-3853, ¶ 11. 
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In this case, the record contains ample evidence to support the trial court’s 

determination that it was in J.S.’s best interest to be placed in the legal custody of Simms.  

At the time of the hearing in February 2015, mother’s HCJFS-recommended “intensive 

individual therapy” sessions through Central Clinic had been terminated, and her case 

closed due to nonattendance during a four-month period in 2014.  Later attempts by 

mother to engage therapy proved unavailing due to her inconsistent attendance.  In 

addition, mother’s supervised visits with J.S. at the Family Nurturing Center had been 

terminated by the end of summer 2014, because she had failed to attend the majority of 

her scheduled visits.  In September 2014, there was an allegation that mother had been 

aware of sexual abuse occurring in her home involving J.S.’s siblings, and did nothing to 

stop it.  As of February 2015, mother was under investigation for possible criminal charges 

associated with the abuse.  Evidence of other incidents of abuse involving J.S. and his 

siblings while in their mother’s care is also part of the record before this court.   

When assessing J.S.’s placement with Simms as the child’s legal custodian, the trial 

court considered the best-interest factors under R.C. 2151.414.  And our review of the 

record confirms there was competent, credible evidence upon which the trial court relied 

to determine that an award of legal custody to Simms was in the child’s best interest.  

Thus, we overrule mother’s first assignment of error.   

In her second assignment of error, mother contends the trial court abused its 

discretion when it allowed, over her objection, impermissible hearsay resulting in a 

violation of her due- process rights.  Mother argues this hearsay evidence consisted of 

testimony by case worker Bobby Thompson, Jr., and Cincinnati Police Detective Michelle 

Longworth concerning alleged sexual conduct between two of J.S.’s siblings, the alleged 

rape of one of his siblings by an older sibling, and the alleged physical abuse of J.S. by 

some of his siblings.   
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But the record reflects that mother’s objection on grounds of hearsay during the 

trial before the magistrate was directed to Thompson’s testimony only involving 

statements made by a therapist concerning mother’s diagnosis following a psychological 

evaluation.  And mother raised no objection on such grounds to the testimony of 

Longworth.  Because mother failed to raise the issue of which she now complains before 

the magistrate or the trial court, it is deemed forfeited except for plain error.  Plain error is 

“a doctrine that is rarely applied in civil appeals.”  HSBC Bank USA, Natl. Assocs. v. 

Sherman, 1st Dist. Hamilton No. C-120302, 2013-Ohio-4220, ¶ 22.  Nor can we say that 

failure to reach the claimed error “seriously affects the basic fairness, integrity, or public 

reputation of the judicial process.”  Goldfuss v. Davidson, 79 Ohio St.3d 116, 679 N.E.2d 

1099 (1997), syllabus.  Therefore, we overrule mother’s second assignment of error.  

After reviewing the record, we determine there was competent and credible 

evidence to support the juvenile court’s decision to award legal custody of J.S. to 

Lashawnda Simms, and we affirm the trial court’s judgment.  

Further, a certified copy of this judgment entry shall be sent to the trial court 

under App.R. 27.  Costs shall be taxed under App.R. 24. 

 

MOCK, P.J., CUNNINGHAM and ZAYAS, JJ. 

 

To the clerk: 

 Enter upon the journal of the court on June 30, 2017 

per order of the court _______________________________. 
    Presiding Judge 


