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STATE OF OHIO, 
 
    Plaintiff-Appellee, 
 
 vs. 
 
DEMETRIUS COPELAND, 
 
    Defendant-Appellant. 

: 
 
: 
 
: 
 
: 
 
: 

APPEAL NO. C-150674 
TRIAL NO. B-0304897 

 
 

JUDGMENT ENTRY. 

  

We consider this appeal on the accelerated calendar, and this judgment entry is 

not an opinion of the court.  See Rep.Op.R. 3.1; App.R. 11.1(E); 1st Dist. Loc.R. 11.1.1. 

Defendant-appellant Demetrius Copeland presents on appeal two assignments of 

error, challenging the Hamilton County Common Pleas Court’s judgment overruling his 

motion for leave to move for a new trial based on newly discovered evidence and the 

court’s failure to conduct an evidentiary hearing on the motion.  We affirm the court’s 

judgment. 

Copeland was convicted in 2003 upon jury verdicts finding him guilty on six 

counts of aggravated robbery and single counts of carrying a concealed weapon and 

having weapons under a disability in connection with the armed robbery of six 

individuals in a grocery store parking lot.  We affirmed his convictions on direct appeal.  

State v. Copeland, 1st Dist. Hamilton No. C-030907 (Oct.27, 2004), appeals not 

accepted, 105 Ohio St.3d 1463, 2005-Ohio-1024, 824 N.E.2d 91. 

   On September 29, 2015, Copeland moved under Crim.R. 33(B) for leave to file a 

Crim.R. 33(A)(6) motion for a new trial based on newly discovered evidence.  He 
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supported his motion with the September 3, 2015 affidavit of state’s witness James 

Johnson, recanting his trial testimony, admitting his own involvement in the robbery, 

and exculpating Copeland; Johnson’s “September 2015” letter sending Copeland his 

affidavit and apologizing for “involving [Copeland] in a crime that [he] had nothing to do 

with”; and Copeland’s affidavit averring that he did not know Johnson, and that he did 

not learn of the existence of this exculpatory evidence until he received Johnson’s letter 

and affidavit on September 21, 2015. 

In seeking leave to move for a new trial out of time, Copeland sustained his 

burden of proving by clear and convincing evidence that, within 120 days of the return of 

the verdict in his case, he did not know of the existence of the proposed ground for a new 

trial, and that he could not, in the exercise of reasonable diligence, have learned of its 

existence.  See Crim.R. 33(B); State v. Schiebel, 55 Ohio St.3d 71, 74, 564 N.E.2d 54 

(1990); State v. Hawkins, 1st Dist. Hamilton No. C-110291, 2011-Ohio-5645, ¶ 14.  

Accordingly, he should have been granted leave to move for a new trial.  But the court’s 

error in denying leave was not prejudicial, and thus did not provide a basis for reversal, 

because the trial court concluded, and the record confirms, that even if Copeland was 

afforded leave, there was not a strong probability that the newly discovered evidence would 

change the outcome if a new trial were granted. 

The decision whether to grant a new trial is discretionary.  See State v. Williams, 

43 Ohio St.2d 88, 330 N.E.2d 891 (1975), paragraph two of the syllabus.  A Crim.R. 

33(A)(6) motion for a new trial on the ground of newly discovered evidence may be 

granted only if that evidence “(1) discloses a strong probability that it will change the 

result if a new trial is granted, (2) has been discovered since the trial, (3) is such as could 

not in the exercise of due diligence have been discovered before the trial, (4) is material 

to the issues, (5) is not merely cumulative to former evidence, and (6) does not merely 

impeach or contradict the former evidence.”  State v. Petro, 148 Ohio St. 505, 76 N.E.2d 

370 (1947), syllabus. 
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In Copeland’s direct appeal, we overruled his assignment of error challenging the 

weight and sufficiency of the evidence supporting his convictions.  We concluded that 

the evidence was legally sufficient, and that the jury did not lose its way in finding 

Copeland guilty of the aggravated robberies, because despite “inconsistencies in the 

victims’ testimony, including a question as to which of the perpetrators had possessed 

firearms, each of the victims who testified was able to identify Copeland as one of [his] 

robbers” and as one of the robbers of the victim who did not testify, and testimony by the 

police officer who had arrested Copeland two weeks later showed his possession of the 

car seen fleeing the scene.  See Copeland, 1st Dist. Hamilton No. C-030907. 

In its entry denying leave to file a new-trial motion, the common pleas court went 

on to apply the Petro factors and concluded that Copeland would not have been entitled 

to a new trial.  We agree.  Johnson’s affidavit merely contradicted his trial testimony 

and, in light of the evidence adduced at trial from other sources, could not be said to 

disclose a strong probability of a different outcome if a new trial were granted. 

Because Copeland was not demonstrably prejudiced by the denial of leave to move 

for a new trial, we hold that the common pleas court did not abuse its discretion in 

overruling his Crim.R. 33(B) motion without an evidentiary hearing.  Accordingly, we 

overrule the assignments of error and affirm the court’s judgment. 

A certified copy of this judgment entry shall constitute the mandate, which shall be 

sent to the trial court under App.R. 27.  Costs shall be taxed under App.R. 24. 

MOCK, P.J., MYERS and MILLER, JJ. 

 

To the clerk: 

 Enter upon the journal of the court on June 28, 2017  

per order of the court__                                                        ___. 

     Presiding Judge 


