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JUDGMENT ENTRY 

  

We consider this appeal on the accelerated calendar, and this judgment entry 

is not an opinion of the court.  See Rep.Op.R. 3.1; App.R. 11.1(E); 1st Dist. Loc.R. 

11.1.1. 

Intervenor-appellant Mary Heider appeals the trial court’s judgment denying 

her motion to intervene in this matter.  Because she has not shown that the trial 

court abused its discretion, we affirm its judgment. 
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Paula and Raymond Bookmyer applied to the city of Madeira’s Planning 

Commission (“the Commission”) for a rear yard set-back variance for their existing 

deck attached to their home located in Madeira, Ohio.  Heider, who owns property 

adjacent to the Bookmyers’ property, appeared at the hearing and objected to the 

variance.  At the conclusion of the hearing, the Commission denied the variance for 

the deck.  The Bookmyers then filed an administrative appeal in the trial court. 

In October 2015, the Bookmyers and the city settled the appeal.  Under the 

settlement agreement, which the trial court approved, the city granted the variance 

for the existing deck, placing it within the approved rear set-back.   On November 16, 

2015, the city, as a courtesy, notified Heider by letter that the case had been settled 

and informed her that the Bookmyers had submitted plans to construct a rear 

addition and renovate their deck.  On December 16, 2015, the date that the 

Bookmyers began construction on their property, Heider’s counsel sent a letter to the 

city’s attorney objecting to the settlement agreement.   Eventually, on January 8, 

2016, Heider moved to intervene in the appeal and to vacate the court’s judgment 

approving the settlement agreement.  At that point, the Bookmyers had invested 

$22,000 in the renovation and the construction was substantially completed.   

 The common pleas court denied Heider’s motion to intervene because it was 

untimely.   The court also denied Heider’s motion to vacate because she did not have 

standing to bring such a motion as she was not a party to the appeal.   

Heider now appeals, bringing forth two assignments of error.  For purposes of 

this appeal, we consider the assignments of error out of order. 

In her second assignment of error, Heider contends that the trial court erred 

by denying her motion to intervene because it was untimely.  We are unpersuaded. 
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The standard of review for a motion to intervene is an abuse of discretion.  

State ex rel. Merrill v. Ohio Dept. of Natural Resources, 130 Ohio St.3d 30, 2011-

Ohio-4612, 955 N.E.2d 935, ¶ 41.  An abuse of discretion is more than an error of law 

or judgment; it implies that the trial court’s attitude in reaching its decision was 

arbitrary, unreasonable, or unconscionable.  Blakemore v. Blakemore, 5 Ohio St.3d 

217, 219, 450 N.E.2d 1140 (1983).   

The failure of the movant to timely file a motion to intervene will result in the 

denial of the motion.  See Fouche v. Denihan, 66 Ohio App.3d 120, 122, 583 N.E.2d 

457 (10th Dist.1990).  The following factors are generally considered when 

determining the timeliness of a motion to intervene: 

  “(1) the point to which the suit has progressed; (2) the purpose for 

which the intervention is sought; (3) the length of time preceding the 

application during which the proposed intervenor knew or reasonably 

should have known of her interest in the case; (4) the prejudice to the 

original parties due to the proposed intervener’s failure after she knew 

or reasonably should have known of her interest in the case to apply 

promptly for intervention; and (5) the existence of unusual 

circumstances militating against or in favor of intervention.”  State ex 

rel. First New Shiloh Baptist Church v. Meagher, 82 Ohio St.3d 501, 

503, 696 N.E.2d 1058 (1998). 

 Given all that, intervention after a final judgment has been entered is unusual and 

ordinarily will not be permitted.  See Kourounis v. Raleigh, 89 Ohio App.3d 315, 318, 

624 N.E.2d 276 (9th Dist.1993). 

Here, Heider filed her motion to intervene three months after final judgment 

had been entered in the appeal.  Given that she was actively (by her own admission) 
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involved in the Bookmyers’ public hearing before the Commission, she should have 

known that the Bookmyers would have appealed the Commission’s decision, which 

was adverse to them.  She asserts that she did not know about the appeal because she 

was not notified by the parties.  But the parties were under no legal obligation to 

notify her.  At the latest, Heider knew about the appeal in November 2016, when the 

city notified her of the settlement agreement.  Despite contesting the settlement by a 

letter to the city, Heider did not move to intervene until almost two months later.  

Even after construction began on the Bookmyers’s property, which Heider observed 

from her home, she failed to move to intervene until almost one month later.  At that 

point, the Bookmyers had invested $22,000 in their renovation, and the construction 

was substantially completed.  To allow Heider to intervene at that point would 

prejudice the Bookmyers.     

Given the foregoing, we cannot say that the trial court acted unreasonably in 

concluding that Heider’s motion to intervene was untimely.  The second assignment 

of error is overruled.   

In her first assignment of error, Heider contends that even if she is not 

permitted to intervene, this court should vacate the trial court’s judgment approving 

the settlement agreement because the trial court lacked subject- matter jurisdiction 

to hear the administrative appeal, and thus, the judgment is void.  We do not reach 

the merits of this assignment of error because an appeal from a denial of a motion to 

intervene is limited to the issue of intervention and the potential intervenor cannot 

challenge the trial court’s judgment in any other respect.  Fouche, 66 Ohio App.3d at 

126, 583 N.E.2d 457.  Accordingly, the first assignment of error is overruled. 

The judgment of the trial court is affirmed. 
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 Further, a certified copy of this judgment entry shall constitute the mandate, 

which shall be sent to the trial court under App.R. 27.  Costs shall be taxed under 

App.R. 24. 

HENDON, P.J., MOCK and STAUTBERG, JJ. 

To the clerk: 

 Enter upon the journal of the court on November 23, 2016 
 
per order of the court ____________________________. 
            Presiding Judge 


