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SUMMARY:

A criminal defendant cannot challenge for the first time on appeal the seizure of his cell phone during the execution of a search warrant where, in seeking to suppress the evidence against him in the trial court, he challenged the constitutionality of the search of phone’s contents, but not the seizure of the phone itself.

In a prosecution for rape and pandering of sexually-oriented matter involving a minor, the trial court properly denied defendant’s motion to suppress the videos found on his cell phone during an unlawful search conducted pursuant to an unsigned warrant, because the state proved by a reasonable probability that the videos were discovered pursuant to a lawful warrant that the officers secured soon after the initial search, and the second warrant was supported by the same facts used to establish probable cause in the initial warrant.

A search warrant that specifically identified the cell phone to be searched and limited the scope of the search to evidence relating to rape and burglary crimes was neither overbroad nor insufficiently particular for purposes of the Fourth Amendment.
The trial court properly declined to conduct an evidentiary hearing on defendant’s challenge to the veracity of statements in an affidavit supporting a search warrant where, after setting aside the allegedly false material in the affidavit, the remainder of the affidavit sufficiently supported a finding of probable cause.  

Rape offenses involving the same type of sexual conduct committed within a short time were not allied offenses of similar import where the acts were separated by significant intervening acts:  defendant committed rape by fellatio on the apparently semi-conscious victim, followed by a withdrawal from the victim’s mouth, the victim’s apparent loss of consciousness, and then the defendant’s forceful penetration of the unconscious victim’s mouth, which constituted a second rape by fellatio.
Multiple convictions for pandering of sexually-oriented matter involving a minor were allowed for each individual video file on defendant’s cell phone because a separate animus existed every time a separate image or file was created and saved.
JUDGMENT:

AFFIRMED
JUDGES:
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