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SUMMARY:

Because Cincinnati Municipal Code 722-4(c) deals with determining whether a utility company is responsible for associated costs when utilities in the right-of-way must be relocated, and R.C. 4939.04(A)(1) delineates the manner in which a municipal corporation must proceed when providing access to its public ways, the two provisions are not in conflict.  
The trial court did not err in declaring that the city of Cincinnati’s relocation order issued to Duke Energy Ohio, Inc., pursuant to Cincinnati Municipal Code Chapter 722, was not a valid exercise of the city’s home-rule authority:  the order requiring Duke to relocate its utilities at its own expense to accommodate the city’s streetcar project did not bear a substantial relationship to the public’s health, safety, morals, or general welfare; therefore, it was not issued in furtherance of the city’s local police power.  
A municipality cannot require a public utility to relocate facilities at the utility’s expense to accommodate the proprietary utility operations of the municipality.  
Because the construction and operation of a governmentally-owned transit system, including a streetcar system, is a proprietary function, the trial court did not err in declaring that the city of Cincinnati and not Duke Energy was responsible for the cost of relocating Duke Energy’s utilities to accommodate the city’s streetcar project.  

JUDGMENT:

AFFIRMED 
JUDGES:
OPINION by HENDON, P.J.; CUNNINGHAM and MOCK, JJ., CONCUR.  
