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  JUDGMENT ENTRY. 

We consider this appeal on the accelerated calendar, and this judgment entry 

is not an opinion of the court.  See Rep.Op.R. 3.1; App.R. 11.1(E); 1st Dist. Loc.R. 

11.1.1. 

In a single assignment of error, defendant-appellant Paul Minh Lam argues 

that the trial court abused its discretion in denying Lam’s motion to continue a 

hearing on plaintiff-appellee Jessie Shen’s motion to enforce a settlement agreement.  

Without any citation to supporting law, Lam argues that the failure to grant a 

continuance violated his due-process rights.  Lam did not present this argument in 

his motion filed with the trial court, therefore, he cannot raise it for the first time on 

appeal.  See Werden v. The Children’s Hosp. Med. Ctr., 1st Dist. Hamilton No. C-

040889, 2006-Ohio-4600, ¶ 15.   

Lam also argues that the trial court abused its discretion in failing to grant the 

continuance because Lam could not appear at the hearing.  As the trial court found, 
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the action had been pending for over four years, Lam had already received 

continuances, and the trial court had given Lam notice that no further continuances 

would be granted.  Moreover, Lam’s affidavit did not give a reason for his inability to 

appear at the hearing, or why his presence was necessary, and it did not give a 

certain date when he would be available.  See State ex rel. Buck v. McCabe, 140 Ohio 

St. 535, 45 N.E.2d 763, 764 (1942), paragraph two of the syllabus.  Thus, the trial 

court did not abuse its discretion in denying the continuance.  See State v. Unger, 67 

Ohio St.2d 65, 67, 423 N.E.2d 1078 (1981).   

Lam further argues that the trial court erred in granting Shen’s motion to 

enforce the settlement agreement.  The appellate record does not contain an official 

transcript of the proceedings from the motion-to-enforce hearing.  App.R. 9(B) 

imposes a duty on the appellant to ensure that the record on appeal contains an 

official transcript of the proceedings, and without an official transcript, a reviewing 

court must presume the regularity of the trial court’s proceedings and affirm the trial 

court’s judgment.  See State v. Bumu, 1st Dist. Hamilton No. C-160492, 2017-Ohio-

6901, ¶ 15-16.  Without an official transcript of the motion-to-enforce hearing, we 

must presume that the trial court was correct and affirm its decision to enforce the 

settlement agreement.  In any event, Lam’s appeal on this issue lacks merit.  Oral 

settlements can constitute binding contracts.  Kostelnik v. Helper, 96 Ohio St.3d 1, 

2002-Ohio-2985, 770 N.E.2d 58, ¶ 15.  Moreover, the statute of frauds applies to 

transfers of real property, and Lam does not argue that the settlement transferred 

any interests in real property.  See R.C. 1335.04 and 1335.05. 

Therefore, we overrule the assignment of error and affirm the judgment of the 

trial court. 
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Further, a certified copy of this judgment entry shall constitute the mandate, 

which shall be sent to the trial court under App.R. 27.  Costs shall be taxed under 

App.R. 24. 

MYERS, P.J., MILLER and DETERS, JJ. 

 

To the clerk: 

 Enter upon the journal of the court on November 1, 2017 
 
per order of the court ____________________________. 
            Presiding Judge 
 

 

 

 

 


