
 

  

 We consider this appeal on the accelerated calendar, and this judgment entry is 

not an opinion of the court.  See S.Ct.R.Rep.Op. 2; App.R. 11.1(E); 1st Dist. Loc.R. 11.1.1. 

 Plaintiff-appellee David Ertel was a long-time employee of defendant-

appellant Cincinnati Incorporated (“Cincinnati”).  He had a deferred compensation 

agreement that provided that his balance would be credited “with additional 

amounts as if the balance of such Account were invested to produce interest income 

at a simple annual rate equal to the prime rate as published in the Wall Street 

Journal on the first business day of each year plus 1%.” 

 Ertel filed suit against Cincinnati seeking a declaratory judgment to interpret 

the deferred-compensation contract, and alleging promissory estoppel based on his 

reliance on the contract.  Cincinnati then filed a motion for summary judgment, 

which the trial court granted as it related to the promissory-estoppel claim.  But the 

trial court found that there was a genuine issue of material fact as to the meaning of 

the term “simple annual rate equal to the prime rate.”   

 Ertel then filed his own motion for summary judgment.  In support, he filed 

an affidavit, an expert report, and statements from the company, which all 

established that Cincinnati interpreted the agreement as providing for compound 
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interest.  Cincinnati did not file contrary evidence.  The trial court granted Ertel’s 

motion for summary judgment. 

 In one assignment of error, Cincinnati claims that the trial court erred when it 

granted Ertel’s motion for summary judgment.  We review a trial court's grant of 

summary judgment de novo.  See Grafton v. Ohio Edison Co., 77 Ohio St.3d 102, 105, 

671 N.E.2d 241 (1996).  Summary judgment is appropriately granted when no 

genuine issues of material fact exist, the moving party is entitled to judgment as a 

matter of law, and the evidence, when viewed in favor of the nonmoving party, 

permits only one reasonable conclusion that is adverse to that party.  See State ex rel. 

Howard v. Ferreri, 70 Ohio St.3d 587, 589, 639 N.E.2d 1189 (1994). 

 In this case, the trial court properly found that the language of the agreement 

was ambiguous.  See Kahler v. Cincinnati Inc., 1st Dist. Hamilton No. C-140407, 

2015-Ohio-979, ¶ 18 (finding the same language ambiguous in a case involving 

another employee of Cincinnati).  Where terms of a contract are susceptible of more 

than one meaning, courts will adopt the interpretation which the parties themselves 

have demonstrated by their subsequent acts under the agreement.  Cincinnati Ins. 

Co. v. ACE INA Holdings, Inc., 175 Ohio App.3d 266, 2007-Ohio-5576, 886 N.E.2d 

876, ¶ 33 (1st Dist.), citing Courtright v. Scrimger, 110 Ohio St. 547, 144 N.E. 294 

(1924).   

 In this case, Ertel presented evidence that Cincinnati interpreted the language 

in the agreement as providing for compound interest.  Cincinnati presented no 

contrary evidence.  Therefore, the trial court properly granted Ertel’s motion for 

summary judgment.  We overrule Cincinnati’s sole assignment of error and affirm 

the judgment of the trial court. 
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 A certified copy of this judgment entry is the mandate, which shall be sent to the 

trial court under App.R. 27.  Costs shall be taxed under App.R. 24. 

 

DEWINE, P.J., MOCK and STAUTBERG, JJ. 

 

To the clerk: 

 Enter upon the journal of the court on March 2, 2016 

per order of the court _______________________________. 
    Presiding Judge 


